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SUMMARY

e.spire believes that the proposed merger will seriously hinder competition in the 13

states where SBC and Ameritech operate. In e.spire's experience, both SBC and Ameritech have

consistently engaged in anticompetitive conduct, have consistently failed to demonstrate a

willingness to facilitate competition in the manner contemplated by Congress, and have, at every

turn, hindered efforts by competitors to establish a foothold in their territories. Such conduct has

the sole purpose of thwarting the legitimate efforts of competitive carriers such as e.spire to take

advantage of opportunities created by Congress in the 1996 Act.

As discussed below, SBC and Ameritech have not met the "heavy burden" of showing

that this merger is in the public interest. The articulated rationale for this merger is that it will

enable the combined company to roll out its "National/Local Strategy" which consists of the

facilities-based entry of SBC into the 30 top markets outside the SBCIAmeritech region. What

SBC and Ameritech fail to note, however, is that CLECs already have accomplished what SBC

and Ameritech propose -- without the RBOCs' ready access to cheap capital, without a

monopoly stream of revenues, and without the access to technical resources available to RBOCs.

Thus, it is simply implausible that neither SBC nor Ameritech could complete this roll out on

their own. If small start-up companies such as e.spire can find the resources to build networks

and compete, then so too can SBC and Ameritech. And they can easily do it as stand-alone

companies.

e.spire respectfully submits that the FCC must distinguish between this merger and the

Bell AtlanticlNYNEX merger approved last year. Indeed, several significant factors dictate that

a different conclusion be reached. First, the SBCIAmeritech merger (estimated value $62

billion) is more than twice the size of the Bell AtlanticlNYNEX merger (estimated value $25
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billion). Second, SBC already has acquired two other ILECs - PacTel and SNET. Third, both

SBC and Ameritech have an established record of anticompetitive conduct. Fourth, as a result of

this merger, SBC will become the largest local exchange service provider in the country,

covering 13 states and approximately one-third of the local access lines nationally. Finally, the

degree of consolidation that already exists in the industry is very high.

e.spire submits that the alarming trend towards consolidation of monopolists to achieve

growth must end. If SBC and Ameritech want to compete, they can roll out new networks,

products and services, just like their competitors. Moreover, they can take some risks, make

hard decisions and play by the rules established by Congress. e.spire urges the Commission to

find that SBC and Ameritech have failed to meet the "heavy burden" they carry in

demonstrating that the public interest will be served by this merger, and consequently, to deny

SBC's application for approval to acquire Ameritech.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Application of SBC Communications, Inc. )
and Ameritech Corporation for Consent )
to Transfer of Control )

CC Docket No. 98-141

OPPOSITION OF e.spire COMMUNICATIONS, INC.

e.spire Communications, Inc. ("e.spire"), by its attorneys, hereby submits its opposition

to the acquisition ofAmeritech Corporation ("Ameritech") by SBC Communications, Inc.

("SBC"). For the reasons set forth below, e.spire respectfully requests that the Commission deny

the application of SBC and Ameritech for approval of a transfer of control ofAmeritech.

Introduction

e.spire, through its operating subsidiaries, is a facilities based competitive local exchange

carrier ("CLEC"). Since its formation in 1993, e.spire has constructed 32 state-of-the-art fiber

optic networks in 20 states, over which e.spire provides local exchange and exchange access

services to its customers. e.spire also provides resold interexchange services to customers

nationwide.

e.spire competes directly today with SBC in five (5) states, namely Texas, Oklahoma,

Kansas, Missouri, and Arkansas. e.spire also is in the process of negotiating interconnection

agreements with SBC's Pacific Telesis ("PacTel") affiliate in California and Ameritech in
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Illinois, with the intention of expanding its operations and network into these states. Thus,

e.spire has a direct and immediate interest in the outcome of this proceeding.

e.spire has negotiated interconnection agreements with SBC on behalf of its subsidiaries,

and has purchased unbundled network elements ("UNEs") and other services and facilities from

SBC. e.spire also is in the process of trying to adopt an agreement pursuant to Section 252(i)

which Ameritech had previously executed with another carrier for the state of Illinois. As a

result, e.spire has first-hand knowledge of the effort, or lack thereof, that SBC and Ameritech

have made to implement the pro-competitive provisions of the Telecommunications Act of 1996

(the "1996 Act") and the Commission's rules related thereto. On the basis of its experiences

with both SBC and Ameritech, e.spire believes that the threat of anti-competitive conduct on the

part of a combined SBC/Ameritech poses too great a danger to competition to be overcome.

e.spire believes that the proposed merger, which is valued at $62 billion (more than twice

the size of the Bell Atlantic/NYNEX merger), will seriously hinder competition in the 13 states

where SBC and Ameritech operate. SBC and Ameritech are both incumbent local exchange

companies ("ILECs") that, in e.spire's experience, have consistently engaged in anticompetitive

conduct, have consistently failed to demonstrate a willingness to facilitate competition in the

manner contemplated by Congress, and have, at every turn, hindered efforts by competitors to

establish a foothold in their territories. Such conduct has the sole purpose of thwarting the

legitimate efforts of CLECs such as e.spire to take advantage ofopportunities created by

Congress in the 1996 Act.

Local competition has not taken root sufficiently, and CLECs do not have an adequate

market presence, to offset the potentially devastating impact ofthis consolidation. Indeed, just a

little more than one year ago, the Commission recognized that "[c]ompetition in the local
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exchange and exchange access marketplace is still in the earliest stages."l Unfortunately, despite

what the ILECs would have everyone believe, not much has changed since then.2

As recently as September 16, 1998, Senators on the Senate Judiciary Committee's

antitrust subcommittee wrote to both DOJ and the FCC to express their concern that "the pace of

consolidation in the industry has reached a point where it is a matter of serious public concern.,,3

Subcommittee Chairman Mike DeWine has stated publicly that "[w]e've heard too many unkept

promises of market entry and seen too many failed plans for local competition," said

Subcommittee Chairman Mike DeWine (R-Ohio). 4 Moreover, Senators DeWine and Kohl have

observed that "[n]early three years after passage of the 1996 Telecommunications Act, local

competition is minimal and the act itself has been bottled up by court challenges.,,5 Notably,

neither Ameritech nor SBC has taken any steps to enter new markets or to open their markets to

competition - other than those that were forced upon them by the courts.

In addition, Chairman Kennard has called the SBC/Ameritech merger a "pretty massive

consolidation" stating that "[i]n my view, these two companies have a heavy burden to prove this

merger will serve the public interest and the pro-competitive bias of our telecommunications

2

3

4

5

In the Application ofNYNEX Corp. and Bell Atlantic Corp. for Consent to Transfer
Control ofNYNEXcorp. and Its Subsidiaries, 12 FCC Red 19985, Memorandum Opinion
and Order, ~ 4 (1997) (hereinafter "Bell Atlantic/NYNEXOrder").

CLECs have approximately 1.9 million access lines in service, representing
approximately two percent (2%) of all local lines. See Statement of Commissioner Susan
Ness on Mergers and Consolidations in the Telecommunications Industry before the
Committee on the Judiciary U.S. House ofRepresentatives, June 24,1998 (1998 FCC
LEXIS 3047)(hereinafter, "Statement ofCommissioner Ness").

Letter to Chairman Kennard from Senators DeWine, Kohl, Thurmond and Leahy,
September 16, 1998.

Communications Today, September 16, 1998.

Id.
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law.,,6 As discussed below, SBC and Ameritech have not met the "heavy burden" of showing

that this merger is in the public interest. Indeed, the rationale articulated in support of the merger

ofthese two huge monopolies does not even pass the "straight face" test. Arguing that they

could not and would not undertake the implementation of their so-called "National/Local

Strategy" which contemplates "the essentially simultaneous, facilities-based entry of the

combined company into each ofthe Top 30 major U.S. markets outside of the area in which it

would be the incumbent carriers[,f" as stand-alone companies, SBC and Ameritech state that

their "strategy recognizes that penetrating out-of-region markets, both nationally and

internationally, will be expensive, take time and require substantial experienced managerial

resources.,,8 Given that the 1996 Act was passed almost three years ago, and it took them this

long to figure out that remaining competitive was going to be expensive, time consuming and

require experienced management, it appears that the biggest problem faced by SBC and

Ameritech is not a lack of "critical mass," as they suggest.9 In any event, e.spire submits that the

"National/Local Strategy" propounded by SBC and Ameritech is no more ambitious that any

build-out that has already been undertaken by a number of CLECs, including MFS, TCG, Brooks

Fiber, and itself.

CLECs already have accomplished what SBC and Ameritech propose -- without the

RBOCs' ready access to cheap capital, without a monopoly stream of revenues, and without the

access to technical resources available to RBOCs. While e.spire agrees that penetration into the

6

7

8

9

Kennard Promises Hard Look at SBC-Ameritech, Communications Today, July 27, 1998.

Application ofSBC Communications, Inc. and Ameritech Corp. for Consent to Transfer
ofControl, CC Docket No. 98-141, Application, p. 5 (filed July 24, 1998) (hereinafter
"SBC/Ameritech Application").

SBC/Ameritech Application at 13.

See SBC/Ameritech Application at 19.
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residential markets has not been achieved, most of the blame for that resides with the ILECs

themselves who have refused to establish truly cost-based rates for unbundled network elements

and have resisted cost-efficient physical collocation arrangements. Thus, all of the benefits of

this merger articulated by SBC and Ameritech are merely castles in the air. They do not reflect

the actual forces at work in the industry, or the ILECs role in subverting them. Nor do they

reflect the truth about what SBC and Ameritech are really up to.

e.spire recognizes that the FCC has approved a number of significant mergers recently,

and that it will be necessary to distinguish this one. Even so, the SBCIAmeritech deal is in a

league by itself- at least for the time being, dwarfing even the largest of the previous mergers.

It also follows closely on the heels of SBC's acquisition of two other very large ILECs - PacTel

and Southern New England Telephone ("SNET"). e.spire urges the Commission to review this

merger closely and to evaluate the claims ofSBC and Ameritech carefully. e.spire submits that

the Commission must acknowledge that the trend towards consolidation will make it increasingly

difficult for smaller carriers to compete - despite the fact that it is the smaller carriers that have

driven local competition forward from the start. Thus, e.spire respectfully requests that the

Commission deny SBC's request for authority to take control ofAmeritech.

I. THE SBC/AMERITECH MERGER DOES NOT SURVIVE SCRUTINY UNDER
THE COMMISSION'S COMPETITIVE ANALYSIS

A. The Public Interest Standard Applied to Mergers Encompasses the "Broad
Aims of the Communications Act"

Over the last few years, the FCC has developed a thorough and thoughtful process for

reviewing proposed mergers. This process considers a variety of factors including "the trends

and needs of the industry" as a whole, the factors that "influenced Congress to make specific

provision for the particular industry," and the complexity and rapidity of change in the
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industry."lO The standard against which these factors are measured is the "public interest"

standard, which, as the Commission observed,

is a broad, flexible standard, encompassing the "broad aims of the
Communications Act." These "broad aims" include, among other things, the
implementation of Congress' "pro-competitive, de-regulatory national policy
framework" for telecommunications, "preserving and advancing" universal
service, and "accelerat[ing] rapidly private sector deployment of advanced
telecommunications and information technologies and services.... A merger will
be pro-competitive if the harms to competition - i.e., enhancing market power,
slowing the decline of market power, or impairing this Commission's ability
properly to establish and enforce those rules necessary to establish and maintain
the competition that will be a prerequisite to deregulation - are outweighed by
benefits that enhance competition. If applicants cannot carry this burden, the
applications must be denied. II

Noting that "mergers and other consolidations can be used by firms as a tactic for defending

against new competition and creating a further concentration of monopoly power[,]"

Commissioner Ness described the FCC's job in reviewing mergers as "sort[ing] out those that

have beneficial effects from those that do not (or, in the latter case, to explore ways in which

detrimental effects can be more than offset by procompetitive conditions).,,12

Importantly, the burden is on SBC and Ameritech to prove that the benefits of this merger

outweigh the harm. As discussed below, SBC and Ameritech have not met this burden.

10

11

12

Bell Atlantic/NYNEX Order at ~ 3.

Bell Atlantic/NYNEX Order at ~ 2. The Commission also noted that the applicants "carry
the burden of showing that the proposed merger would not eliminate potentially
significant sources of the competition that the Communications Act, particularly as
amended by the Telecommunications Act of 1996, sought to create." Id. at ~ 3.

Statement ofCommissioner Ness, June 24, 1998.
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B. Competition is the Focus ofthe Competitive Analysis

The Commission has articulated its analysis of mergers that raise horizontal market

power concerns as follows:

[W]e begin by defining the relevant markets, both in terms of the
relevant products and geographic scope. Once we have defined the
relevant markets, we identify the market participants, especially
the most significant market participants. Next, we evaluate the
effects of the merger on competition in the relevant market, such as
whether the merger is likely to result in either unilateral or
coordinated effects that enhance or maintain the market power of
the merging parties. In addition, we also consider the effect of the
merger on the Commission's ability to constrain market power as
competition develops, but before competition is itself sufficient to
constrain market power. We also consider whether the proposed
transaction will result in merger-specific efficiencies . . . and
whether the merger will support the general policies of market
opening and barrier-lowering that underlie the 1996 Act. 13

1. Relevant Markets

a. Product Markets

The Commission has defined a "product market" as a "service or group of services for

which there are no close demand substitutes.,,14 In the Bell Atlantic/NYNEX Order, the FCC

identified three relevant product markets: (l) local exchange and exchange access service; (2)

long distance service;15 and (3) local exchange and exchange access service bundled with long

13

14

15

See Bell Atlantic/NYNEX Order ~ 37.

Bell Atlantic/NYNEX Order at ~ 50 (citing Regulatory Treatment ofLEC Provision of
Interexchange Services Originating in the LEC's Local Exchange Area, Second Report
and Order, CC Docket No. 96-61, FCC 97-142, ~27 (reI. April 18, 1997)).

In the Bell Atlantic/NYNEX Order, the FCC assumed that both companies had already
been granted authority to provide in-region interexchange services pursuant to Section
271 of the Act. Bell Atlantic/NYNEX Order at ~ 98.
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distance service. 16 SBC and Ameritech also identify these three product markets as those that are

relevant for purposes of their application. e.spire agrees.

b. Geographic Markets

In the Bell AtlanticlNYNEX Order, the FCC stated that "a geographic market aggregates

those consumers with similar choices regarding a particular good or service in the same

geographical area.,,17 While SBC and Ameritech have identified only Chicago and 81. Louis as

the geographic areas where they arguably would compete against each other, e.spire submits that

the FCC should modify the position it took in the case of Bell AtlanticlNYNEX and conclude

that the relevant geographic market is everywhere SBC and Ameritech could have competed had

they pursued their CLEC business independently of each other. The fact that SBC and

Ameritech made only half-hearted efforts to expand their operations does not, in any way,

diminish the fact that there are a number of markets in each of their respective territories beyond

Chicago and St. Louis that would be viable for a CLEC. Thus, the Commission should

recognize this reality when analyzing the merger.

2. Market Participants

SBC and Ameritech should be deemed to be significant potential competitors to each

other throughout their regions. Despite their arguments to the contrary, the fact that SBC and

Ameritech have premised their "National-Local Strategy" on their entry into each of the Top 30

major U.S. markets outside the area in which it would be the incumbent carrier is itself

16

17
Bell AtlanticlNYNEX Order at ~ 50.

Bell AtlanticlNYNEX Order at ~ 54.
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suggestive ofthe competition that has been precluded. 18 By proposing to merge, they have

effectively reached an agreement not to compete in the markets they already serve.

SBC and Ameritech would have us believe that it is procompetitive for them to compete

against BellSouth, US West, GTE and Bell Atlantic, but not for them to compete against each

other. This is ludicrous. Moreover, their claim that it would be impossible for them to expand

their operations as described without the consolidation is equally preposterous. Numerous

CLECs, including e.spire, already have done so, without anywhere near the resources available

to RBOCs such as SBC and Ameritech.

The ultimate problem with SBC and Ameritech's belief that they could not expand and

compete on their own, is that they have not even tried. The Commission must not fail to factor

in the elimination of head-on competition between SBC and Ameritech when evaluating the

costs associated with this merger. e.spire respectfully suggests that it would be just as beneficial

to have SBC and Ameritech compete against each other as it would be to have them jointly

compete against everyone else.

3. Likelihood of Unilateral Anticompetitive Conduct

Another important aspect of the FCC's merger analysis considers "whether the merger

will increase the likelihood of unilateral anticompetitive conduct by the merged entity or

coordinated anticompetitive conduct of multiple market participants.,,19 In the case of Bell

Atlantic/NYNEX, the FCC found that the "proposed merger will limit or retard the development

of competition" because it is likely to:

18

19
See SBC/Ameritech Application at 5 (emphasis added).

Application ofWorldCom, Inc. and MCI Communications Corp. for Transfer ofControl
ofMCI to WorldCom, CC Docket No. 97-211, Memorandum Opinion and Order, FCC
98-255, 1998 FCC LEXIS 4774 ~ 36 (1998).
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(1) increase firms' ability to exercise market power unilaterally in the market for
local mass market service in LATA 132;

(2) increase firms' ability to exercise market power unilaterally in the market for
bundled local and interexchange services in LATA 132;

(3) increase the likelihood that firms will exercise market power through coordinated
interaction; and

(4) adversely affect the dynamic development of competition in both local and
bundled markets in LATA 132.20

Moreover, the Commission determined that "[t]he presence of other, less significant market

participants is not likely to constrain such behavior" and that "additional entry that could occur

in response to an exercise of market power is unlikely to have a constraining effect on such an

exercise of market power.,,21

The FCC approved the Bell AtlanticlNYNEX merger nonetheless, justifying its decision

by establishing conditions that Bell AtlanticlNYNEX would have to satisfy. But even with

respect those conditions, the FCC stated that "the commitments made by Bell Atlantic, and made

a condition of our approval of the merger, mitigate, but do not fully offset, the potential adverse

effects of the merger on consumers in the relevant markets.,,22

In evaluating the SBC/Ameritech merger, the FCC must recognize that several significant

factors dictate that a different conclusion be reached. First, the SBC/Ameritech merger

(estimated value $62 billion) is more than twice the size of the Bell AtlanticlNYNEX merger

(estimated value $25 billion). Second, SBC has already acquired two other ILECs - PacTel and

SNET. Third, both SBC and Ameritech have an established record ofanticompetitive conduct,

20

21

22

Bell Atlantic/NYNEX Order at ,-r 100.

Jd.

Jd.
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as discussed in more detail below. Fourth, "[i]fthe deal goes through, SBC will become the

largest local exchange service provider in the country, covering 13 states and approximately one-

third of the local access lines nationally.,,23 And finally, the degree of consolidation that already

exists in the industry is very high.

4. The Potential Public Interest Benefits

The Commission noted in the Bell Atlantic/NYNEX Order that "as the harms to the public

interest become greater and more certain, the degree and certainty ofthe public interest benefits

must also increase commensurately in order for us to find that the transaction on balance services

the public interest, convenience and necessity.,,24 Given the degree of anti-competitive

consequences likely to result from this proposed merger, the burden on SBC and Ameritech is

very heavy. The Commission must carefully evaluate any claims as to what the public interest

benefits would be, and whether they do truly offset the competitive harm.

C. SBC and Ameritech Have Failed To Demonstrate Adequately Why This
Merger Is In The Public Interest

Despite their claims to the contrary, the SBC/Ameritech plan is not pro-competitive. It is

not competitive because neither SBC nor Ameritech want to compete. They want to continue to

ride the crest of monopoly revenues for as long as possible, avoiding difficult decisions and

keeping themselves as far above the fray as possible. If SBC is permitted to acquire Ameritech,

their plan will succeed. They will become a giant among giants, against which it will be nearly

impossible to successfully compete, except on the margins.

23

24

Merger raises questions - SBC chairman grilled about Ameritech bid, IntemetWeek,
(June 8, 1998)(emphasis added).

Bell Atlantic/NYNEXOrder at ~ 157.

11



Opposition of e.spire Communications, Inc.
CC Docket No. 98-141

October 15, 1998

In their Application, SBC and Ameritech justify this merger by claiming that

[n]either SBC nor Ameritech could or would undertake the
implementation of such a significant out-of-region and global
expansion as a stand-alone company, notwithstanding their belief
that such an undertaking is essential and that it alone will produce
demonstrable synergies and pro-competitive benefits. Neither
company, standing alone, has the breadth of experienced
management and skilled technical personnel that such an
undertaking requires, and it is simply not possible or feasible for
either company alone to rapidly secure such personnel. Moreover,
neither company individually could bear the financial risk and
earnings dilution that the implementation of this strategy entails.25

Two things must be noted in this statement. First, regardless of the fact that SBC and

Ameritech believe that their "National/Local Strategy" is "essential and that it alone will produce

demonstrable synergies and pro-competitive benefits," they state that they would not, could not,

do it independently. However, how is SBC and Ameritech's "National/Local Strategy" more

ambitious than the plans implemented by CLECs such as MFS, Brooks Fiber and TCG as stand

alone companies? e.spire itself has built 32 state-of-the-art fiber optic networks in the past five

years and is planning to expand even further in the future. It is inconceivable that neither SBC

nor Ameritech could accomplish this on their own. Except that we must note, secondly, that the

critical factor against them even trying is that "neither [SBC nor Ameritech] could bear the

financial risk and earnings dilution that the implementation ofthis strategy entails." Thus,

because SBC and Ameritech are not willing to take any risk in order to build up their CLEC

business, the FCC must permit them to merge into a single company that would control one-third

of the access lines in the United States.

SBC and Ameritech argue that companies such as AT&T/TCG/TCI/World Partners,

Sprint/Deutsche Telecom/France Telecom and MCI/WorldCom/MFS/BrooksIUUNet are all

12
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poised to seize market share from them. This may be true. But what SBC and Ameritech refuse

to acknowledge is that all ofthese companies will succeed only if they offer a superior product.

They did not, and do not, enjoy the benefits of a captive customer base. Nor do they have assets

bought and paid for by almost a century of monopoly revenues sitting in the ground and in the

bank. If they have achieved enviable market positions, it is not because they were unwilling to

take a risk. The simple fact is that SBC does not want to do what its "competitors" did. It does

not want to risk capital or make hard choices. SBC does not want to transform itself into a

competitive company, because that would hurt too much. On the contrary, it is evident that the

SBC/Ameritech plan is not to compete, but rather to make it too difficult for other carriers to

compete against it. Such a plan is indefensible and fundamentally anticompetitive. If small

start-up companies such as e.spire can find the resources to build networks and compete, then so

too can SBC and Ameritech. And they can easily do it as stand-alone companies.

D. SBC and Ameritech Consistently Have Engaged in Anticompetitive Conduct

As stated previously, e.spire competes with SBC in five states and is in the process of

expanding its CLEC business to compete against PacTel and Ameritech elsewhere. Thus, e.spire

has had ample opportunity to witness first-hand the efforts that both SBC and Ameritech have

made to facilitate the competitive processes implemented by the 1996 Act.

Earlier this year, e.spire participated in a proceeding before the Texas Public Utility

Commission established to investigate whether SBC's Texas operating subsidiary, Southwestern

Bell Telephone Company ("SWBT"), should be certified for entry in the interLATA

~ ...continued)
5 SBC/Ameritech Petition at 7 (emphasis added).

13



Opposition of e.spire Communications, Inc.
CC Docket No. 98-141

October 15, 1998

telecommunications market.26 In so doing, e.spire identified numerous instances where SWBT

failed to fulfill its statutory and contractual duties with respect to interconnection and

unbundling. Among the failures noted are:

• SWBT's failure to provide interconnection that is at least equal-in-quality to that
which it provides itself, a subsidiary or any other party;

• SWBT's failure to implement adequate performance standards or the means to
measure its performance for a significant number of CLECS;

• SWBT's failure to provide comparative reports on how it performs vis-a-vis other
carrIers;

• SWBT's failure to route expanded area service traffic ("metro traffic") without
imposing access charges;

• SWBT's failure to provide unbundled elements in a manner that allows requesting
carriers to combine such elements without assessing a separate charge for "access to
UNEs";

• SWBT's failure to provide CLECs access to UNEs without requiring collocation;

• SWBT's failure to provide reciprocal compensation for transport and termination of
traffic to Internet Service Providers who obtain local exchange services from CLECs;
and

• SWBT's failure to provide meaningful options for collocation.27

In addition to these specific failures on the part of SWBT, e.spire noted that the public

interest analysis inherent in the overall statutory scheme of the 1996 Act emphasizes the absolute

need for the BOC to be demonstrably committed to competition.28 Stating that SWBT has

26

27

28

See generally, Investigation ofSouthwestern Bell Telephone Company's Entry in
InterLATA Telecommunications Market, Project No. 16251, Public Utility Commission
ofTexas.

Investigation ofSouthwestern Bell Telephone Company's Entry into the InterLATA
Telecommunications Market, Project No. 16251, Public Utility Commission of Texas,
Affidavit of Charles H.N. Kallenbach, pp. 6-22 (filed April 1, 1998) (hereinafter
"Kallenbach Affidavit") (appended hereto as Exhibit 1 without attachments).

Id. at 22-25 .
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"delayed, obstructed, opposed, appealed and even defied PUC orders," e.spire observed that its

"strategy is to grind down the opposition and, where necessary, the state regulators who stand in

the way of continued local exchange dominance and total elimination of line of business

restrictions.,,29 SBC has adopted a "scorched earth" strategy and has succeeded in frustrating

any real competitive entry to date. Importantly, the Commission itself has reviewed SBC's

woeful record in implementing the Section 271 checklist, and has determined that it has failed. 3o

SBC's record of abuse of its monopoly power will simply be extended ifit is allowed to take

control ofAmeritech as well.

While e.spire's exposure to Ameritech is more limited, it already has witnessed first-hand

Ameritech's reflexive drive to thwart the legitimate requests ofCLECs. Specifically, when

e.spire sought to adopt another carrier's existing agreement with Ameritech, in its entirety

without change, as it is entitled to do under Section 252(i), Ameritech notified e.spire that

adoption would be possible only if e.spire agreed either to (1) accept Ameritech's position on

reciprocal compensation for ISP traffic or (2) place all amounts in escrow. It is not clear to

e.spire what Ameritech will do now that a federal court has upheld the decision of the Illinois

Commerce Commission requiring Ameritech to pay reciprocal compensation for ISP traffic.

One thing is clear, however, Ameritech, like SBC, routinely ignores its express interconnection

obligations, and can only be moved to implement critical provisions of the 1996 Act when a

29

30

Id. at 22.

Application ofSBC Communications, Inc., Pursuant to Section 271 ofthe
Communications Act of1934, as amended, to Provide In-Region InterLATA Services in
Oklahoma, 12 FCC Red 8685, Memorandum Opinion and Order (1997).

15



Opposition of e.spire Communications, Inc.
CC Docket No. 98-141

October 15, 1998

regulator or court directly orders it to do so. Notably, like SBC, Ameritech has been found to

have failed to have implemented the Section 271 competitive checklist.3l

In sum, neither SBC nor Ameritech has demonstrated even the slightest inclination to live

up to their statutory and contractual obligations willingly. Nor have they demonstrated that they

understand what a competitive industry is supposed to look like (i.e., it is not supposed to look

like enormous companies that are afraid to put any capital at risk). SBC and Ameritech want the

future to be guaranteed for them - they think that merging is the way to do it. But a company

that is unwilling to take risks, to make tough decisions, and to play fair, is not what Congress had

in mind when it ushered in a new generation in telecommunications. If SBC and Ameritech do

not want to compete, they do not have to. But they are not privileged to keep every one else

from competing. e.spire wants to compete. e.spire is willing to compete. e.spire has taken the

risks, built the networks, negotiated its agreements, and opened its doors for business. Now,

e.spire asks the Commission to make sure that e.spire, and every other CLEC, has as much

opportunity to succeed as Congress intended them to have.

II. IF APPROVED, THE SBC/AMERITECH MERGER MUST BE SUBJECT TO
STRINGENT REQUIREMENTS

A. The Conditions Imposed on Bell AtlanticlNYNEX Are Only a Starting Point

If the Commission determines, as it did with the Bell Atlantic/NYNEX merger, that the

SBC/Ameritech merger should be approved subject to conditions, e.spire submits that the

conditions imposed must be far more stringent than those established for Bell Atlantic/NYNEX.

31 Application ofAmeritech-Michigan Pursuant to Section 271 ofthe Communications Act
of1934, as amended, to Provide In-Region InterLATA Services in Michigan, 12 FCC Rcd
20543, Memorandum Opinion and Order (1997).
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As stated previously, a combined SBC/Ameritech will control one-third of the access lines in the

United States. It will dominate local telecommunications in 13 states, including California and

Texas, two of the most significant telecommunications markets in the nation. Their

demonstrated tendencies to fight competition, to thwart their competitors, to fail in their statutory

and contractual obligations, must be reigned in. This will only be accomplished by the

imposition of stringent conditions and active enforcement. In the Bell Atlantic/NYNEX Order,

the Commission imposed the following conditions:32

a. Bell Atlantic/NYNEX must prepare and provide Performance Monitoring
Reports;

b. Bell Atlantic/NYNEX must provide uniform interfaces for use by carriers
purchasing interconnection to obtain access to OSS;

c. Bell Atlantic/NYNEX must conduct operational testing of the interfaces
used by carriers purchasing interconnection to obtain access to OSS;

d. Bell Atlantic/NYNEX must offer alternative payment options for non
recurring charges;

e. Bell Atlantic/NYNEX must provide shared transport as an UNE at usage
sensitive rates that are based upon forward-looking, economic costs;

f. Bell Atlantic/NYNEX rates must be based upon the forward-looking,
economic cost;

g. Bell Atlantic/NYNEX must engage in good faith negotiations with carriers
purchasing interconnection in response to reasonable requests to establish
performance standards subject to reasonable requirements governing
mutuality of performance in the following areas:

• Pre-ordering, including the response time of the pre-ordering
interface and the availability of the pre-ordering interface;

• Ordering, including the timeliness of order confirmation and order
rejection notifications;

32 Bell Atlantic/NYNEX Order at Appendix C. A complete copy of the conditions is
appended hereto as Exhibit 2.

17
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• Provisioning, including the average provisioning interval offered,
the average interval in which provisioning is completed, missed
installation appointments'; and installation trouble reports received
within 30 days;

• Billing, including the timeliness of the wholesale bill and the
timeliness of the daily usage feed;

• Maintenance and repair functions, including the mean time to
repair, missed repair appointments, and the percentage of repeat
trouble report; and

• Network performance, including network blockage.

In addition to these conditions, the Commission must minimally require SBC and Ameritech to

do the following:

a. Provide collocation options such as cageless collocation, adjacent
collocation, shared collocation to requesting carriers; and

b. Provide UNE combinations, including "extended loop" and UNE Platform
for residential accounts.

B. The FCC Must Take An Active Role In Enforcing The Conditions Imposed

This entire exercise will be meaningless if the Commission permits SBC to acquire

Ameritech, imposes conditions on the merged company and then takes no further action to make

sure that SBC and Ameritech are complying with the Commission's mandate. The Commission

is the agency charged by Congress with the job of implementing the 1996 Act. This requires the

Commission to actively monitor the state of competition, and to take quick and decisive action

when confronted with a clear case of anti-competitive conduct. e.spire does not support the

merger of SBC and Ameritech, and does not believe that any conditions will effectively address

the anti-competitive tendencies exhibited by both companies. However, should the Commission

decide to approve this merger subject to conditions, it must also accept responsibility for

ensuring that SHC and Ameritech live up to the bargain.

18
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Conclusion

On the basis of the foregoing, e.spire respectfully submits that current circumstances

dictate denial of the SBCIAmeritech petition. The alarming trend towards consolidation of

monopolists to achieve growth, rather than growth through forays into competitive markets, must

end. It is time for the Commission to say that "enough is enough," and to tell SBC to get on with

the business of competing - instead of reinforcing its position as the industry's most formidable

monopoly. e.spire urges the Commission to find that SBC and Ameritech have not met the

"heavy burden" they carry in demonstrating that the public interest will be served by this merger,

for they have not.

Respectfully submitted,

E.SPIRE COMMUNICAnONS, INC.

Riley M. Murphy
Charles H.N. Kallenbach
E.SPIRE COMMUNICAnONS, INC.

133 National Business Parkway
Suite 200
Annapolis Junction, Maryland 20701

Dated: October 15, 1998
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Brad E. Mutsch knaus
Marieann Z. Mac .
KELLEY DRYE & WARREN LLP
1200 19th Street, N.W.,
Suite 500
Washington, D.C. 20036

Its Attorneys
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.'

I. I~TRODlTTIO~

~ly name is Charles H ~. Kallenbach I am the Yice President -- Regulawry :\ftairs at l }

.+ ACSI. the parent of ACSI Local Switched Services, Inc. ("".-\CSI LSS") and ACSl"s other Texas

5 local operating aftiliates [\ly business address is 131 National Business Parkway, Suite 100.

6

7

10

11

11

1
~

-'

1.+

15

16

Annapolis Junction, ~laryland 20701. I joined ACSI in April 1996. Prior to joining ACSl, I

\vorked with the Washington, D.C. la\'i firm of Swidler & Berlin. \vhere I represented competitive

access providers, competitive local exchange carriers, international and domestic common carriers

and cable operators. specialized carriers, and information service providers. Previously, I was

associated \vith the D.C. oftice of Jones, Day, Reavis & Pogue. I am a cum laude graduate of the

University of Pennsylvania and received my law degree from the NYU School of La\v. I am

admitted to practice law in Pennsylvania and the District of Columbia.

I \vill provide evidence addressing the extent to which SBC. Southwestern Bell Telephone

Company and its affiliates (hereinafter "SBC" or "S\V13T")\ have met the requirements and

prerequisites set out in the federal Telecommunications Act of 1996 ("FTA96") § 271 for BOC

entry into the in-region interLATA market, including the "public interest" standard.

17 n. DESCRIPTION OF ACSI

18 ACSI, through its operational subsidiaries, provides competitive access and local exchange

19 services in thirty-two markets in the South and Southwest of the United States. ACSI also

20 provides a wide range of data communications services nationwide. ACSI's local affiliates

SBC and its affiliates have styled their applications in some states as if the applicant is Southwestern Bell
Telephone Company ("SWBT"). and has assen~d that the parent and its subsidiaries other than S\VBT are not
parties or amenable to discovery. ACSI disagr~es. The real pany in interest in this case is SBe. The SBC long
distance affiliate and other affiliates required by §~ 271 and 271 will be the entities that provide interLATA
services if the application is granted. While I may at times refer to S\VBT. ACS( contends that SBe is the real
party in interest and any reference to SWBT should not be considered a waiver of that point.
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provid~ s~r\"i~~ using a combination of our own t:lciliti~s. collocation and ILEe l'\:Es in .-\'.lstin

and th~ Dallas-Furt \\'orth metropolitan ar~a~ we presently pro\'ide r~sold only s~[\'ic~s in s~\ ~r,l!

.'

5

cities. including Amarillo. Corpus Christi. Houston and EI Paso. while we construct our local

networks. ACSI recently started providing limited 1+ interLATA services in its region. At this

time. ACSI resells the long distance services of an interLATA carrier.

6 III. OVER\n:\\' OF THE 271 PROCESS

7 The PUC should consider SSC's application consistent \vith the standards and criteria

8 stated in § 271, as explained and applied in the four § 271 cases already decided by the Federal

'} Communications Commission ("FCC"). 2 The states have an essential role in that they are most

10 aware of local circumstances by virtue of their proximity to the scene, because they conduct

11 arbitrations and therefore establish prices, terms and conditions for interconnection. collocation.

12 resale and UN"Es. and because they certify competitive carriers. Set!. Amaitech A,fichigall at f1~

13 30-34. The FCC pays close attention to the findings and recommendations of the affected state. so

1-1- it is vitally important that a complete record be developed at this level. It is even more important

15 that the state carefully analyze SBC's claims and compare it to the BOC's actions. Above all else,

16 this Commission should pay more attention to "what Bell does" than '\vhat Bell says." Its actions

17 (and inactions) speak much more loudly than its \vords.

: See Appl:c(:::on by SBe Communications Inc.. Pursuant co Section J7'J 01 the Commwlications Act of
1934. as amended. {,J Pro'v'idl:! In-Region. InterL4. TA Services in Ok/ahoma. CC Docket No. 97-121. Memorandum
Opinion and Order. FCC 97-228. (reI. June 26. 1997) ("SSC - Oklahoma"); In the Matter 01 Application 01
Ameritech .\fichigan Pursuant tv Section 271 01 the Communications Act 0IJ93.J. as amended To Provide In
Region. IncerLl.TA Sl:!n;ices In .\fichigan. CC Docket No. 97-137 Memorandum Opinion and Order. FCC 97-298
(rei August 19. 1997) ("Ameritech - Michigan"); Application 01 BellSol/th Corp. et aJ. Pursuant CO Section 27J 01
the Comml/nication" .-lct 01/93.J. as amended. To Provide In-Region. InterL4 T.-l Services in South Carolina. CC
Docket No. 97-208. ~lemorandum Opinion and Order. FCC 97--1-18 (reI. Dec. 2-1-. 1997) ("BellSouth - South
Carolina"): ApplrciHiOn by Bel/Sol/th Corporation. Be/lSouth Telecomml/nications. Inc.. and Bd/Sol/tlr Long
Distance. Inc.. jllr Provision 01 In-Rl:!gion. InterL4 T.4 Sen'ices in LOl/i"ian.l. CC Docket t-:o 9--231:
Memorandum Opinion and Order. FCC 97-231(rc1. Febmary -1-. 1998) ("BellSoulh - Louisiana")
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\lvreo\"t;~r. this Commission should remember that SBC has the initial and ultimate burden

of proof and be a\\are of \,..·hat must be proven. As the FCC has stated

Section 271 places on the applicant the burden of proving: that all of the
requirements for authorization to provide in-region. interLATA services
are satisfied. In the Amerilech !'vlichigan Order. the Commission
determined that the ultimate burden of proof with respect to factual
issues remains at all times \...ith the BOC, even if no party opposes the
BOC' 5 application. In the first instance. a BOC must present a prima
facie case in its application that all of the requirements of section 271
have been satisfied. Once the applicant has made such a showing,
opponents of the BOC's entry must, as a practical matter, produce
evidence and arguments necessary to show that the application does not
satisfy the requirements of section 271, or risk a ruling in the BOC's
favor. Nevertheless, the BOC applicant retains at an times the ultimate
burden of proof that its application is sufficient. The Commission also
concluded that, v,"ith respect to assessing evidence proffered by a BOC
applicant, the "preponderance of the evidence" standard is the
appropriate standard for evaluating a BOC section 271 application. The
Commission further concluded that, "if the Department of Justice
concludes that a BOC has not satisfied the requirements of sections 271
and 272, a BOC must submit more convincing evidence than that
proffered by the Department of Justice in order to satisfy its burden of
proof.

Bel/South South Carolina at 37 (footnotes omitted).

Note the required showing: the BOC must show all § 271 requirements have been

satisfied. For example, SBC must demonstrate in its application that:

it "is providing access and interconnection" and that it "has fully
implemented the competitive checklist." The Commission concluded
that "a BOC 'provides' a checklist item if it actually furnishes the item
at rates and on terms and conditions that comply with the Act."
.AJternatively, the Commission concluded that, where no competitor is
actually using the item, the BOC must sho\v that it makes the checklist
item available "as both a legal and practical matter." To be "providing"
a checklist item, "a BOC must have a concrete and specific legal
obligation to furnish the item upon request pursuant to state-approved
interconnection agreements that set forth prices and other terms and
conditions for each checklist item." In addition, the BOC must
demonstrate that it is "presently ready to furnish each checklist item in
the quantities that competitors may reasonably demand and at an
acceptable level of quality." Evidence of actual commercial usage of a
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ch~dJist item is most probative. but a BOC may abo submit e\'id~nce

such as carrier-to-carrier testing. independent third party testing. and
internal testing to demonstrate its ability to provide a checkllst item

~ Id . ~ 78 [emphasis added]

:i Section 271(d)(2)(B) directs the FCC to "consult \'lith the State commission... in ord~r to

6 verify the compliance of the (BOC) with the requirements of subsection (c) of [* 271 ]." The

7 state's role, therefore, is to assist the FCC in its determination of whether the BOC is in present

8 compliance. Both the state and the FCC are to consider if, at the time the application is filed and

I) based on the application itself and the submissions of the other participants, the BOC is presentlv

10 meeting its statutory obligations and ~ otherv..ise entitled to enter the interLATA market. The

11 tense chosen by Congress and the FCC clearly demonstrates that this issue is present compllance.

12 SBC cannot recei\'e interLATA authority based on promises of future actions or predictions of

13 future events. Amt!ritt!ch - Alichigan ~ 55.

1-1- I will demonstrate below that SBC falls far short of present checklist compliance in several

15 specific areas.3 The rest of this .AJfidavit will address specific checklist items in the order they are

16 presented in FTA96. In each segment, I will summarize the statutory requirement, correlate the

17 statutory provision with the FCC's decisions, and present specific information concerning other

18 authorities or local conditions. Again, let me note that any failure to address any item does not

19 constitute concurrence that SBC meets the criteria for that item.

M~' t~$tillloI\Y willlo-:us on certain specific items. but ACSI's relati\'c silence in other areas does
not signify concurrence that sse meelS the statutory criteria for those we do not specifically address. We l"l\'C

merely chosen to address a few sin.:e they are more than sufticient to warrant a recol1unend.:llion that the
application be denied.
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A.

III. CH EC~L1ST ITEMS

IlItercOllllectioll ill lIccort/tl/lce with .~J 25/(c:)(2) lIml 252(t/)(1) /FT-496 .~.

27/ (c:) (2)(B)(i)I
~ Although .-\(SI has an interconnection agreement with S\\-BT in this state. S\\"BT i~ nut

:. fultilling its statutory or contractual interconnection requirements

6 Section 251 (c)(2) reqUires SWBT "to provide, for the facilities and equipment of any

requesting telecommunications carrier, interconnection with the local exchange carrier's net\....ork

8 .. for the transmission and routing of telephone exchange service and exchange access." Such

9 interconnection must be: (1) provided "at any technically feasible point within the carrier's

10 network;" (2) "at least equal-in-quality to that provided by the local exchange carrier to itself or .

11 .. [to] any other party to \vhich the carrier provides interconnection;" and (3) provided on rates.

I~ terms, and conditions that are "just, reasonable, and nondiscriminatory, in accordance with the

13 terms and conditions of the agreement and the requirements of[§ 251] ... and section 252."

l-t The equal-in-quality standard of § 251(c)(2)(C) requires an incumbent LEe to provide

15 interconnection between its network and that of a requesting carrier that is at least

16 indistinguishable from that \vhich the incumbent provides itself, a subsidiary, or any other party."

1i SWBT must design its "interconnection facilities to meet the same technical criteria and service

18 standards, such as probability of blocking in peak hours and transmission standards, that are used

19 \vithin [its] . . . own network[]." t\'1oreover, the equal-in-quality obligation is not limited to

20 quality perceived by end users.-1

See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996. First
Report and Order. CC Docket No. 96-98. 11 FCC Red 15.J99. 15635 (1996) (Local Competition Orda). affd in
part and vacated ill rart .nlh nom. ('ompetiti\'e Telecommunications Ass'n \'. FCC. 117 F.3d 106~ (8th Cir. 1997).
aJld In part and \'Cleat"d in part slIh 1/om. 10ll'a ('tils. Bd. v. FCC. No. 96-3321 el al.. 1997 WL -t03.J1l1 (8th Clf.
July 18. 1997) (lUlra (·tils. Bd.). Order on Reconsideration. 11 FCC Red no·n (1996) (Local Competitiun FIrst
Reconsideration Orda). Second Order on Reconsideration, 11 FCC Red 19738 (1996) (Local Competition Sf!cond
Reconsideration Order). Third Order un Reconsideration and Further Proposed Rulemaking. FCC 97-295 (reI.
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L:nfortunat~ly..-\CSI has no way to measure SWBT's performance on this issue b~caus~

S\\'BT pro\'id~s 110 repons on how it performs for ACSI and ho\\, it performs th~se functions tL)r

.'

5

6

7

9

itself The Commission has received some information from CLECs I believe that information

\vill show, at best, that the Commission cannot state that S\VBT is presentlv meeting this

checklist item. SBC therefore fails checklist item (i).

S\VBT is also not transmitting or routing some of ACSr s calls. Absent a specific statutory

obligation, there is no guarantee that the incumbent will complete calls from the new entrants'

net\vorks, and send calls to new entrants' networks. Congress ensured that traffic would actually

be exchanged by requiring not only interconnection 5 but also by providing that CLECs \vould

have equal rights with regard to "the transmission and routing of telephone exchange ser·,:ice and

11 exchange access." § 251(c)(2)(A).6 Since all traftic is either "exchange service" or "access

12 sen.·ice" S\VBT must transmit and route all traffic presented to it by ACSI, and must also deliver

13 all traffic destined to ACSl's customers that originates on or transits SWBT's network. The

l~ Company must transmit and route traffic on a nondiscriminatory basis (§ 25 1(c)(2)(C), and

15 specifically must implement dialing parity pursuant to § 251(b)(3).7 SWBT is not meeting these

Aug. IS. 1997) (Locaf Competition Third Reconsideration Order). further recon. pending: ~7 C.F.R. § 5l.309.
The ooequ31-in-qU;llity" interconnection requirement is found in the FCC's rules, ~i C.F.R. §§ 51.305(a)(3). The
FCC specifically applied this test in the context of Ameritech - i\.lichigan·s application. and found Ameritech did
not pro\"id.:: equ31 3nd nondiscriminatory interconnection. Ameritech - .\!iclrigan at ...... 223-22~.

"Interconnection" is the linking of two networks for the mutual exchange of traffic. This term does not
include the transport and tennination of traffic. 47 C.F.R. § 51.5 (definitions). To ensure that competition would
have a chance of sUl'\i\'al, Congress had to also ensure that traffic \"'ould flow over the connections.

I will dis.:uss reciprocal compensation for the traffic that is exchanged later in my testimony. For the
moment I am dis.:ussing only the requirement that SSC actually transport and tenninatc ACS["s traffic on a
nondiscriminator: basis.

Dialing parity is a separate checklist requirement under FTA ~ 271(C)t2)(B)(xii). I will. howe\·er.
address the issue here rather than below. since the two are related.
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requirements at present in Texas with regard to transmitting and routing metro numbers in the

Dallas.Fort Worth m~tropolItan area

,
-'

.5

7

s

II

12

13

1~

15

16

17

IS

19

20

21

ACSI applIed for and received from SWBT, 'Ilia number administrator, a block of"metro"

numbers. i'vletro service is a type of expanded area service. Customers who purchase metro

service are able to send and receive calls to and from a large metropolitan area comprising several

local calling areas. These customers do not incur toll charges. nor do people \-vho call them. This

is not a "toll package" that merely gives a discount for outbound long distance calling. The

service allows toll-free t\-vo-way calling. and there is a separate block of NXXs -- central office

codes -- that are used to recognize. route and transmit calls to and from metro customers. t..letro

service is not toll. and does not involve exchange access In fact. the \vhole purpose is to a\'oid

exchange access. and therefore toll charges.

Although S\\'13T (the number administrator) issued the numbers. SWBT (the local carrier)

has refused to program its switches and network systems to properly recognize, route and

transmit ACSI's metro numbers in the same fashion the Company recognizes, routes and

transmits its own metro service and that provided by other incumbent LEes in the metro area.

\Vhen a S\VBT customer in the metro area calls an ACSI metro customer. SWBT's system

refuses to route the call. The call is not completed, and the caller receives an instruction to dial

1+. When the customer dials I+. it is treated as a toll call, and SWBT imposes access charges.

This is not metro service.

ACSI's Interconnection Agreement with SWBT addresses metro calling. The relevant

terms. which \ve believe require SWBT to recognize our metro numbers and properly recognize.

22 route and transmit them as such. are appended to this Aftidavit as Attachment 1. S\VBT.

"--' however, has repeatedly refused to program its network to do so. despite our numerous requests.
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pr,-"'I\id~ transmissi,-'l. and rOelting th<lt is ilt \cast ~qual in quality t,-) that rro\'id~d Q;. S\\BT t"

itself or to any subsidiary, aftiliat~, or any other party to which the carri~r pr()\ic:c:,

interconnection, on rates, t~rms. and conditions that are just, reasonabk. and nondiscriminawr.·

5\\13T routes metro calls for its users. and for other ILECs in the m~tro area. without the

requirement that the user dial 1-, and without imposition of access charges. Requiring users to

dial extra digits for AC 51's metro ser,... ice when it is not necessary \vith S\\13T's metro ser,;ice, and

imposing access charges when they do not apply to S\\'13T and other ILEC users, violates the

')

II

12

dialLng parity requirement and is discriminator.·. unequal and unreasonable. in \'iobtion or ~

25I(c)(2)

I have demonstrated 5\\131 is not meeting the requirements of ~ 251 (c)(2) for at l~ast t\\O

separate reasons SBC therefore fails checklist item (i)

13

1.+

15

16

B. Somlisc:riminatory access to network elements in accordance with the rel/uirel1lt!lltS of
Sections 251 (c) (3) and 252(d) (1) [FTA96 § 2i1(L1(2)(B)(ii)j

SBC simply cannot show that it ofters '"[n]ondiscriminatory access to netv·...ork elements in

I"': accordance with the requirements of sections 251 (c)(3) and 252(d)( 1)." Nor does SBC presently

I:) fulfill the duty in ~ 251(c)(3) "to pro\ide. to any requesting telecommunications carrier for the

l':i provision of a telecommunications s~r.·ice. nondiscriminatory access to network elements on an

211 unbundled basis at any technically feasible point on rates, terms, and conditions that are just.

21 reasonable, and nondiscriminatory in accordance \vith the terms and conditions of the agreement

22 and the requirements of[~ 251] ... and section 252." Section 251(c)(3) further provides that an

2" incumbent LEe "shall pro\'ide such unbundled elements in a manner that allows rel.1Ll~Stlng

2.+ carriers to combine such elements in order to provide such telecommunications seryice" sse is
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r~treating on combin.:uions: its present proposals and legal position. if allow~d. would mak~ it

virtually impossible and horrendously expensi"e for AC51 to combine L~Es .-\C51 would oft~n

have to wait months to merely combine loop and transport for a single customer, and it appears

that SBC is reserving the right to refuse to allow combination in certain circumstances,

The Company has presented testimony on its combination policy~ and contends that policy

meets legal requirements, ACSI strongly disagrees.9

S\VBT nov.... describes the function it is performing as allowing "access to ONEs." \Vhile

this terminology is consistent with both the Act and FCC rules, the means by which S\VBT has

chosen to implement them are unnecessary, burdensome, costly, onerous and \vould in many

instances deny access to UNEs for a significant period, if not permanently.

ivlr. Deere acknowledges that CLECs may obtain access to unbundled net\vork elements

at any technically feasible point on just, reasonable and nondiscriminatory terms, I') separate from

other UNEs and for a separate charge, and in a manner that will not impair a CLEC's ability to

provide any telecommunications service. This too is consistent with both the statute and the FCC

9

15 rules. The Company completely undoes all these general promises with its specific terms,

See, Affida\'it of William C. Deere ("'Deere aff.") ~~ ~2·5ll (acknowledging general obligations described
above): 8~-113 (describing how SWBT pro\ides "access to UNEs").

ACSI's existing agreement with S\VBT in Texas requires SWBT to combine elements: indeed, ACSI is
contractually prohibited from combining and must allow SWBT to do so. The price ACSI pays for combinations
includes an increment to reco\'er SWBT's costs of performing the combination. SWBT, however, has indicated in
several/ora that it \\ill no longer voluntarily combine and the combination provision in its agreement with ACSI is
void. SWBT has not made a specific proposal to ACSI to amend the agreement. but we anticipate that at some
point this will occur and SWBT will attempt to impose its general policy on ACSI. Since SSC relies on its policy
for all CLECs other than AT&T and MCI (see. Loehman afr. ~ 34), and not the agreement with ACSI, we \\ill
address the significant shortcomings with that policy under §§ 251(c)(3) and 252(d)(1).

Deere aff. ~ ~2. Me. Deere also acknowledges the nondiscrimination standard. including the concept that
SWBT must provide access to a CLEe that is no less favorable than the access SWBT provides to itself This too
is consistent with the FCC rules. See. ~7 C.F.R. §§ 51.3 II(b). 51.313tb).

Project 16251; Affidavit of Charles H.N. Kallenbach - ACSI Page 10 of25
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howe\'er I will d~m0n$trate below that the combination policy clearly \'iolates both the :\ct and

2 the FCC rules

-' A careful re\'iew of SW13T's proposal to pro.... ide "access to Ul'tEs" re....eals that SW13T

~ has actually created a new Ul'.C called "access to U1\f£S."11 Although neither ~lr Deere nor 0.lr

5 Loehman mention this. SWBT has proposed in at least one state to assess a separate charge for

6 "access to UNEs Set:!. e.g., Arkansas proposed SGAT, Appendix UNE ~~ 11.0-12.4; Attachment

7 Ul'iE - Rates, Sheet 1. (Attachment 2 to this Affidavit). If SWBT does intend to charge in Texas,

8 we do not know the price, or whether it is a standard price or ICB. If the price is standard, there

9 is no cost suppOrt; if it is ICB it suffers from the same problem as BellSouth's "access" proposal

10 See, BellSolith - SOllfh Carolina at ~~ 203-205. Either way, if S\VBT intends to charge for

11 "access to Ul\'Es" it fails the checklist and the PUC has no choice but to recommend denial.

11 SW13T \vill "extend UNEs" to a POT Frame, a UN'E Frame in a collocation common area

13 or some other area, or an external point of presence such as a cabinet outside the CO but on

1~ SWBT property. The CLEC can also provide the extension itself to a non-S\VBT premises and

15 have SW13T make the connection to S\VBT's frame. Deere aff ~~ 86-90; Loehman Schedule H,

16 ~ 2.9.1.

17 The entire concept underlying S\VBT's policy is flawed. The Company tries to finesse by

18 claiming it is merely "extending" the UNE to the designated point, but the imposition of a

19 separate charge makes it clear that "access to UNEs" is a UNE in and of itselt: just as was the

20 original cross-connect. A CLEC that desires a UNE (such as a loop) must now also purchase

21 "access." The Act and FCC rules do not allow or even contemplate this approach. In the first

In actuality. SWBT h~ls merely renamed the old cross-connect element previously used to connect loops to
collocation cages and dedicated transport. Sl:!e, Deere afr. ~~ 9~·97.
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plaCe, this is bundling access with the L~E. but imposing two separate charges A loop is no

2 longer simply a loop. which is detined in 47 C F.R. 31 319(a) as"a transmission facility between a

.' distribution frame (or its equivalent) in an incumbent LEC central ottice and an end user customer

~ premises." See also, Deere aff. f162. To "facilitate" CLEC access, S\\"BT extends the loop past

5 the distribution frame, in violation of the FCC definition. I:

6 47 C.F.R. § 51.315(a) reqUires S\VBT to "provide unbundled network elements in a

7 manner that allo\vs requesting telecommunications carriers to combine such net\vork elements in

8 order to provide a telecommunications service. " This rule does not contemplate that CLECs must

9 purchase another U?\"E - access - in order to obtain access to a UNE. When S\VBT provides a

10 Ul,rE, it must allow the CLEC to combine the UNE with other UNEs. The Company cannot

11 require the CLEC to pay more for access (and for a separate charge), nor can S\VBT make access

12 itself into a lfl',TE.

13 For this reason the rebundling also violates 47 C.F.R. § 51.307(a), (b) and (d). Subsection

14 (d) is violated since a CLEC cannot obtain "access" to a loop UNE without also buying the

15 "access UNE" as well. The two Ui\'Es are not functionally separate. The "access" Ul\'E (in

16 reality the illegal extension of the lINE) also prevents CLECs from obtaining access "at any

17 technically feasible point" - such as directly at the ~IDF - contrary to subsection (a).13 In total,

.- SWBT may argue that the point of access is the "equivalent'" of the distribution frame. The problem with
this argument is that S\VBT will not ternlinate its loops at this "equivalent." SWaTs retail loops will remain at
the tvIDF. Nor will the quality of access be the same as between CLECs and SWBT, since there will be an
additional access requirement and attendant cost. This \iolates the nondiscrimination standard stated in 47 C.F,R.
§§ 5 1.3 11(b) and 5 1.3 l3(b).

13 SWBT will probably claim CLECs cannot be allowed to access a loop at the MDF because of security and
network integrity concerns, and therefore it is not technically feasible. The Company. however, has not provided
l!.ill: evidence. much less "clear and com·tncing e\'idence" th:lI access to the lvlDF by CLECs must be denkd
because of "significant adverse network reliability impacts." Nor has SWBT shown that potentially lesser
burdensome alternatives. such as allowing CLECs to perform combinations at the lvlDF only when escorted by
SWBT personnel. are not feasible. See also. ~7 C.F.R. § 51.321(a).
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this aspect of the proposal violates FTA96 ~ 151(c) In addition, since the "access" is effecti\'ely

2 bundled with the L-;";E itself then the additional charge for "access" violates the cost-ba5~d

.' standard in FTA96 § 151(d)(I)(A).!'

4 l\-Iethods I and 1 apply only when the CLEC is physically collocated in the relevant central

5 office. Deere aff. ~~ 86,87; Loehman Schedule H, ~~ 2.9.1.1,2.9.1.2. In these t\\'o "options"

6 S\VBT "extends" the UNE to the POT frame in the CLEe's collocation space or to a common

i "UNE" frame in a common collocation area. It is in these instances \'v'here S\VBT is clearly

8 substituting the "access" concept for \vhat were formerly known as cross-connects.

9 The most onerous and unreasonable proposals occur in the situation where the CLEC is

ill not physically collocated in the CO vi'here the UN"E is terminated, such as where a CLEC

II combines loop and transport. These are S\\'131's "Methods" 3, 4 and 5. 15 Deere aft'. ~~ 88-90;

12 Loehman Schedule H, f1f1 2.9.1.3, 2.9.1.4, 2.9.1.5. ACSI must be able to order a loop and then

13 connect that loop to transport to haul traffic from end users' loops to ACSl's collocation site in a

1.+ different CO, or to its own switch. This connection of loop to transport is essential to ACSl"s

15 ability to provide service to users connected to an S\VBT CO in which ACSI is not collocated.

16 Given the high cost (as well as the long intervals) of physical and virtual collocation, ACSI cannot

17 afford collocation in every CO, \vhich is the only other alternative. SWBT's r-.lethods 3, 4 and 5

IS are wholly unreasonable.

I~ Even if the added charge for access is allowed, the "access" element must itself be based on the cost of
pro....iding "access."' SWBT has the burden to pro....e its proposed "access" rate is cost based under the appropriate
cost standard, but pro\'ided absolutely no cost support for the proposed charges. As noted, Messrs. Deere and
Loehman did not provide any indication of the price or any cost support.

I; ACSI cannot determine how CLECs with virtual collocation will be treated. They cannot us.:: Methods I
and 2. but requiring the CLEC to go to a common area does not make sense in a virtual collocation environment.
since SWBT is maintaining and operating the virtually collocated equipment. and virtual collocation is not a L;-.r::.

Project 16251; Affidavit of Charles U.N. Kallenbach - ACSI Page 13 of 25
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SWBT claims the right to deny (or at least delay for a signiticant period) the right to order

and use a UNE (such as loop or transport) when the particular CO to \vhich the loop or the

transport is terminated is attached does not already have the "i\ lethod" 3 or -4 space prepared and

available. If the common areas described in l\lethods 3 and 4 are not in place. then "facilities and

equipment are not available" and S\VBT will "not be required to provide UNEs." See. Loehman

Schedule H, 11 2.9.1. This is made absolutely clear in the technical publication attached to Mr.

Deere's testimony. 16 Under its policy, SWBT can deny provision of UN'Es to the first CLEC to

order an unbundled loop in a CO. To be able to use Ui\fEs out of that CO, the first CLEC will be

required to use the Bona Fide Request process. The standard time lines and charging provisions in

the Bona Fide Request process apparently apply.17

A CLEC desiring to obtain an unbundled loop for a customer, and connect it to transport

to collocation space in a different CO will have to issue a request in writing, including a technical

description and the desired quantity. Access Tech. Pub. ~ 3.0.1. SWBT acknowledges receipt

within 10 days and delivers a price quote. Loehman Schedule H, 112.9.2.2. S\VBT then has the

explicit right to "ordinarily" delay establishment of the common area for at least 90 days. Id. ~

2.9.2.5.

See. Technical Publication for Access co Cnbundled Xl:!cwork Elemencs (""Access Tech. Pub.""). Issue l.
bnuary 29. 1998. Paragraph 2.1 of that document states that "[a]ccess to UNE is available on a non
discriminatory. first-come. first-served basis subject to the availability of space and facilities where required by
law."' Further, ~ 6.A.l indicates the Company will not relinquish space subject to forecasted SWBT needs, nor will
it construct building additions or new facilities. SWBT is therefore claiming that it only has to pro"ide as much
access as it presently has space to give in a CO, and that where there is no space, there is, and there \\-ill never be,
access. The Company has an incredible incentive to find no space. since that means absolutely no access to any
UNE at that CO.

An interesting question is whether the entire "cOn\l11on" area SWBT sets aside for the first CLEC \\ould
be resef\ed for that CLEes sole use. since the CLEC paid for il The Bona Fide Process is for UNEs and when a
CLEC obtains a UNE it has the exclusive right to that LJ1'o'E to the exclusion of all others. ~7 C.F.R.§ 51.30'Jtc):
Deere afl". ,; ~8.
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Of course. the CLEC causIng SWBT to construct the common area (which ACSI

contends is unnecessary and inefticient to begin with) must pay SWBT the entire cost of

.' constructing the common area Further. the pnCIng is --ICB" Access Tech. Pub. fi 3D:.

-+ Loehman Schedule H. ~ 2.9.2.18.1. The FCC found that BellSouth's proposal to allov/ access to

5 lfl\I'"Es by requiring collocation was deficient because that BOC's use of ICB for access to L-1\'"Es

6 through collocation did not contain certain and definite costs and required individual

7 negotiations. IS BellSolith - South Carolina at ~~ 203-205. SWBT's combination policy suffers

8 from the same defect.

9 S\VBT's reference to the Bona Fide Request process makes it clear that even the

10 Company agrees that "access" to UNEs is itself a separate UNE under the proposal. 19 It also

II illustrates the unreasonableness and illegality of the proposal. Both S\VBT and the first CLEC \vill

12 have the perverse incentive to size the "common area" so that only a single CLEC can use it.

13 Each new CLEC desiring to serv'e unbundled loops out of a CO will therefore have to construct

1.+ its own common area. SWBT has effectively required a CLEC to be collocated (or to have its

15 own facilities and use Method 5) in order to use an unbundled loop. This directly violates the 8th

16 Circuit's decision upholding the FCC's determination that CLECs can provide service using only

17 lfl\I'"Es.

SWBT's tenus and conditions are strikingly similar to S\VBT's policy on collocation, including the
requirement that the CLEC have $1,000,000 in insurance coverage before its personnel can step in the door to
combine a single UNE. SWBT also requires that the CLEC take responsibility for "servicing. repairing, installing
and maintaining the cross connect on the UNE Frame Used to combine UNE" Access Tech. Pub. ~3.A.1. SWBT
has effectively required a CLEC to be collocated (or to have its 0\\1\ facilities and use Method 5) in order to use an
unbundled loop. This is obviously in violation of the 8th Circuit"s decision upholding the FCC's detenuination that
CLECs can provide service using only UNEs and do not ha\'e to own or control some portion of a
telecommunications network before being able to purchase unbundled elements.

19 The Bona Fide Request process is used only for UNEs. S>!f!. Deere afr. ~ 58.
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The up-front cost to the first CLEC will likely cause CLECs to not expand service beyond

2 those cas in \.... hich they are collocated. They will certainly not take "small"' customers Only if

3 the CLEC can reasonably be assured that it \",ill be able to .. tilr· the demand necessary to jU5tlfy

-\. the initial investment (\vhich is, of course artificial and unnecessary) will the CLEC even consider

5 expanding service to a new area. No CLEC can "sell" a customer \",hen it is not clear ,,"'hen or

6 even if the CLEC can begin to provide service. This is not the way to encourage competition to

7 all segments of the customer base.

8 S\V131's "access to UNEs" policy is clearly designed to and will in fact deny and ·delay

9 competition. 20 In the guise of "incorporating the terms of the 8th Circuit Order" SWBT has

10 devised onerous, anticompetitive, discriminatory and unreasonable terms, conditions and prices.

11 SBC does not presently provide reasonable, cost-based and nondiscriminatory access to UNEs

12

13

c Local transport from the trunk side of a wireline local exchange carrier switch
unbundledfrom switching or other services fFTA96 § 271 (c)(2)(B)(v)J.

I-\.

15 As I have just described in some detail. S\VBT does not offer local transport from the

16 trunk side of the switch that is truly unbundled from other elements. The Company created a new

1i UNE called "access" and bundled it with all UNEs that a CLEC wishes to combine with another

18 ~rr: such as transport. Because CLECs are forced to obtain combinations in this inefficient and

19 burdensome manner, this element, in effect, is not offered by S\VBT.

:" The FCC noted in Bel/Sollth - SOliCit Carolina that it "and the industry are still in the early stages of
c\aluating the implic:llions of the Eighth Circuit's mling that. although competing carriers may offer services
solely through the use of unbundled network elements, the competing carriers must combine those elements
themselves. Various methods of combining elements are being discussed by the indust£)·... Bel/Somh - So//ch
Carolina at ~ 197. The uncertainty itself concerning how combinations \\ill be accomplished inhibits competition.
That uncertainty will not be remo....ed unlil the combination issue is finally resolved on reasonable tenns.
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5

D. Reciprocal l.:olllpell.mtioll llrrllllgelllellts ill llccordllllC:e with the requiremellts ofseetio/l
252(d)(2) [FTA96 § 271(c)(2)(B)(xiii)j.

Checklist item (xiii) requires that SSC sho\\! it has reciprocal compensation arrangements

6

,

8

9

10

II

13

that meet § 252(d)(2).2\ Section 251(b)(5) also imposes the duty that LECs "establish reciprocal

compensation arrangements for the transport and termination of telecommunications." S\\13T

has a reciprocal compensation arrangement with ACSI, but is engaged in a campaign to wholly

abrogate the terms with regard to calls from users to Internet Service Providers (ISPs)22 who

obtain local exchange service from CLECs. S\VBT is refusing to compensate CLECs for the

transport and termination services they provide to S\V13T when SWBT end users call ISPs.

Every state that has considered the issue has determined that calls to ISPs in the same

exchange as the calling party are "local" and therefore subject to reciprocal compensation This

1.+ includes Oklahoma and Texas. SWBT, ho\,\;ever, has obstinately continued to refuse to

15 acknowledge the requirement. This Commission recently ruled on the point in two separate

16 arbitrations. Petition by Waller Creek Communications. Inc. For Arbitration With Southwestern

17 Bell Telephone Company, Docket 17922: Complaint and Request For Ecpedited Ruling of Time

18 Warner Communications. Docket 18082. Yet S\VBT ,,,,ill not recognize the rulings and continues

:1 Section 252td)(2) provides that for
purposes of compliance by an incumbent local exchange carrier with section 251(b)(5). a
State commission shall not consider the tenns and conditions for reciprocal compensation to
be just and reasonable unless--

(i) such terms and conditions provide for the mutual and reciprocal recovery by each
carrier of costs associated \\ith the transport and termination on each carrier's network
facilities of calls that originate on the network facilities of the other carrier; and
(ii) such tenns and conditions determine such costs on the basis of a reasonable
approximation of the additional costs of temlinating such calls.

The FCC calls entities that provide access to the Imemet "Imemet Access Providers" or "lAPs". I will
use ISPs, even though the FCC uses "ISP" to denominate "Infonnation Service Providers" of which "IAPs" are a
subgroup.
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to refuse to treat ISP traftic as local. The Company has told (LE(s that they must individually

2 seek arbitration To date SWBT has not paid reciprocal compensation in any signiticant amount

3 to any CLEC because it still claims -- in the face of all the national precedent -- that "I5P trattic"

~ is not subject to local reciprocal compensation. This is a blatantly anticompetitive act that

5 threatens the viability of many CLECs. Unless and until 5W13T follows the la\v it must be

6 deemed to have failed checklist item (xii).

7 IV. COLLOCATION

8 Although collocation is not explicitly included on the checklist, the FCC has indicated its

I) belief that coUocation "is analogous to access to OSS functions in that it is essential to the

10 provision of unbundled network elements." Bel/South - South Carolina at ~ 200. Given 5W13T's

11 refusal to combine Loop and Transport elements, coUocation becomes a matter of life and death

11 for CLECs.

13 One would expect that if S\V13T effectively refuses to combine loops and transport, but

1~ nevertheless believes in encouraging local competition, the Company would implement quick and

15 inexpensive coUocation. In that way, CLECs could efficiently extend their networks to connect

16 with unbundled local loops of customers in more end offices instead of requiring UNE

17 combinations. The truth is that SBC has fought physical coUocation as hard as aU other aspects of

18 competitive entry. And, of course, the HOC consistently missed due dates for quotes and "finish

11) outs" of collocation spaces for each of ACS l's locations.

10 IV.

21

THE PUBLIC INTEREST TEST [FTA § 27l{d)(3)(C)]

The final issue is whether the "requested authorization IS consistent with the public

11 interest. convenience, and necessity." In my opinion, allowing SBC to provide interLATA service

at this time would be wholly inconsistent with the public interest.
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The FCC has not yet fully addressed the public interest standard in the context of a ~ 27[

:! application It has encouraged the DOl's general approach. however, including DOrs assessment

:; that performance measures are an essential part of the public interest inquiry'. Amairec:h-

~ lvlichigan ~ 42. The FCC gave a general indication of its preliminary public interest approach in

5 Ameritech - !vlichigan ~~ 381-402.

6 I will present information and analysis that basically follows the FCC's discussion in

7 Ameritech - !vlichigan. First, hov,,-ever, I will discuss performance monitoring, \vhich both the

8 DO] and FCC have found to be an important part of several checklist items and the public interest

9 test.

10 A. PERFO&\l-\NCE MONITORlNG

11 Performance standards are critical in several important parts of the Section 271 evaluation.

12 In the Ameritech ~1ichigan 271 Order, the FCC rejected the Ameritech petition based, in part, on

13 the failure of Ameritech to provide sufficient data by \vhich the FCC could compare the quality of

14 the interconnection that BOC provides to CLECs with that \vhich it affords to itself. Ameritech -

15 Michigan at ~232.

16 Second, performance standards are critical to an evaluation of a BOC's OSS. As the FCC

17 indicated in its BellSolith SOllth Carolina 271 Order, "an examination of a BOC's OSS

18 performance is necessary to evaluate compliance with section 271 (c )(2)(B)(ii) and (xiv)"

19 BellSolith South Carolina at ~ 83. Additionally, the second part of the FCC's inquiry into a

20 BOC's ass - whether the ass functions that the BOC has deployed are operationally ready, as a

21 practical matter - includes an examination of performance measurements. Bel/Sollth South

22 Carulina at ~ 96.
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Third. performance standards are part of the e\'aluation of whether a BOC s Section 271

2 petition is in the public interest. convenience and necessity. In the Ameritech i\lichigan 271

, Order. the FCC ruled that:

~ [E]vidence that a BOC has agreed to performance monitoring
5 (including performance standards and reporting requirements) in its
6 interconnection agreements with new entrants would be probative
i evidence that a BOC will continue to cooperate with new entrants,
8 even after it is authorized to provide in-region, interLATA services.
l} Performance monitoring serves two key purposes. First, it provides a

10 mechanism by which to gauge a BOC's present compliance with its
11 obligation to provide access and interconnection to new entrants in a
12 non-discriminatory manner. Second, performance monitoring
13 establishes a benchmark against which new entrants and regulators can
1~ measure performance over time to detect and correct any degradation
15 of service once a BOC is authorized to enter the in-region, interLATA
16 services market.
Ii

18

19

20

21

21

25

26

27

28

3U

Ameritech .Michigan at ~ 393. Part and parcel of the performance standards are "selt:

executing enforcement mechanisms that are sufficient to ensure compliance \vith the established

performance standards." Id at ~ 394. Such enforcement mechanisms would be "automatically

triggered by noncompliance with the applicable performance standard without resort to lengthy

regulatory or judicial intervention." Id.

Performance standards" are not a discrete checklist item, although they impact all

checklist items indirectly. Performance monitoring is the best means by which SBC's fulfillment of

the substantive requirements can be determined, and SSC cannot meet the public interest standard

until it has enacted adequate performance monitoring. SWBT does not at present have adequate

performance standards or the means to measure its performance for a significant number of

CLECs. Although this Commission enacted a set of standards and measurement techniques in an

arbitration involving AT&T and 1'\'ICl, the standards and measures are not applicable to and do

not generally and specifically benefit other CLECs, including ACSI.
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I believe there must be a fairly uniform set of measurement methods in place by which to

gauge S\VBT 5 compliance \\ith statutory and contract requirements. In addition. an adequate

period of time must pass so that it can be determined whether S\\'BT is actually meeting

reasonable performance goals. Only then will it be more objectively possible to see if SSC meets

many of the checklist items. At this time the state and FCC must rely on specific problems related

to them by CLECs. This is time-consuming and not as readily verifiable as objective standards

and reasonable measurement and reporting methods.

I understand SBC recently made a commitment to implement performance measures,

although I do not believe these measures have been formally implemented. Certainly an

insufficient amount of time has passed to determine if S\VBT is meeting any actual standards as

measured by the agreed methods. The Department of Justice has received a commitment in

principle from SBC to certain measures and the DOJ has in turn stated (with some very important

qualifications) that those measures, if properly implemented, may be satisfactory for purposes of

DOl's application of the competitive standard it has devised under § 271.

The measures listed in the 001's letter to SBC are inadequate, however, to provide

CLECs, or this Commission. with sufficient information on whether SBC has met its Section 271

17 obligations. Importantly. the DOJ/SSC measures, on their face, do not meet the FCC 5

18 requirements for performance standards, nor are they as comprehensive as those in the revised

19 AT&T/SWBT agreement, especially with regard to ordering and provisioning UNEs. Further.

20 SBC has merely committed to implement the measures. We do not yet have generally applicable

21 standards, nor has an adequate amount of time passed to see if , based on actual performance.

22 SSC meets the yet-to-be established standards based on hard data.
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Attachment 3 to this Affidavit is a set of performance standards and measurement:;

2 proposed by the A.5:5ociation for Local Telecommunications Services (Ai.TS) ACSI support:;

:> these as the minimal requirements necessary for SWBT to provide to facilities-based CLECs The

.+ Commission should adopt these standards for the entire facilities-based CLEC industry. and

5 require S\VBT to use the measurement methods contained in the ALTS document and report the

6 results to the Commission. We will not actually know' how SWBT performs until sufficient time

7 has passed and enough results are generated.

8 B. CORPOR-\TE ATTITUDE

Performance monitoring is merely one objective method to test the public interest. There
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are other essential consideration factors as \-vell. The FCC explained a few of them in Amf:!rilf:!ch -

lvlichigall. The FCC tirst indicated its vie",..' that

Congress mandated, in effect, that the Commission not lift the
restrictions imposed by the rvlFJ on BGC provision of in-region,
interLATA services, until the Commission is satisfied on the basis of
an adequate factual record that the BGC has undertaken all actions
necessary to assure that its local telecommunications market is, and
\-vill remain, open to competition."

Id. ~ 386. The FCC will also undertake "an assessment ofwhether all procompetitive

entry strategies are available to new entrants" and "whether conditions are such that

the local market will remain open" ~~ 387, 390. Finally the FCC said it will be:

"interested in evidence that a BGC applicant has engaged in discriminatory
or other anticompetitive conduct, or failed to comply with state and federal
telecommunications regulations. Because the success of the market opening
provisions of the 1996 Act depend, to a large extent, on the cooperation of
incumbent LEes, including the BGCs, with new entrants and good faith
compliance by such LECs with their statutory obligations, evidence that a
BGC has engaged in a pattern of discriminatory conduct or disobeying
federal and state telecommunications regulations would tend to undermine
our contidence that the BGC's local market is, or will remain, open to
competition once the BGC has received interLATA authority.
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ILl C; 397.

The FCC s preliminary indication is appropriate. as far as it goes. I take some

3 encouragement from the fact the FCC indicated this \Vas not an exhaustive or exclusive list. and

4 must note again that the federal commission has yet to really reach the issue since all applicants to

5 date have failed on the checklist. I have already expressed the opinion above that SBC also fails

6 the checklist for numerous reasons, but will still present some more comment on the public

7 interest aspect of SBC's application in the event the matter goes that far.

8 An authoritative analysis of the public interest criterion was recently published in the

9 Federal Communications La\,·; Journal. See, Sloan, Creating Better Incentives Through

10 Regulation: Section 271 of the Communications Act of 193-1 alld the Promotion of Lvcal

11 Exchange Competifioll, ("Incentives") 50 Fed.Communic.L.J 309, 367-386. This excellent
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analysis of the overall statutory scheme, including the public interest criterion, is available on the

World Wide Web at http://www.la\v.indiana.edu/fclj/pubs!v50!no2/s1oan.html. In many respects

Sloan's analysis is similar, but he adds considerable meat to the bone. In particular the author

emphasizes the absolute need for the BOC to be demonstrably committed to competition. The

article asks certain questions that are particularly relevant to SBC:

In the 1996 Act, Congress both established the goal of promoting
competition in all telecommunications markets and provided the blueprint for
a regulatory structure that will move the country toward that end.
Conscientious and forward-thinking action by federal and state regulators
will help accelerate the rate at which competition grows. The goal cannot be
reached, however, unless members of the industry work cooperatively and in
good faith to make the regulatory structure fashioned by Congress function
as intended in the marketplace.330 As the dominant firms in what is now the
least competitive telecommunications market, the BOCs and other LECs are
crucial to the success of this final implementing stage of the 1996 Act.

Recognizing that fact, the Commission, in determining whether granting
a BOC's interLATA application \vould ser·le the public interest, wisely intends
to assess that BOC's commitment to promoting competition, particularly
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\vithin its local exchange market Relevant questions in this regard might
2 include How has the BOC conducted itself in negotiations \,,,'ith prospective
-' competitor and in arbitrations before state commissions? Has it, like GTE,
.+ attempted at every turn to minimize its market-opening obligations under the
5 Act or has it been receptive to additional access and interconnection requests?
6 Has the BOC worked with prospective competitors to resolve technical and
7 operational problems expeditiously and in a mutually-acceptable manner?
8 Although this line of inquiry is necessarily qualitative and impressionistic. it is
9 essential nonetheless. In the end, a strong BOC commitment to the goals of

10 the ·1996 Act is the best evidence that its entry into the interLATA market \vill
II not come at the expense of competition in the local exchange market.
12 Incentives p. 382 (footnotes omitted)23

13 SBC simply does not have the corporate attitude that is necessary before it can earn

1.+ interLATA authority. The BOC has delayed, obstructed, opposed, appealed and even defied PUC

15 orders. The strategy is to grind down the opposition and, where necessary, the state regulators

16 who stand in the way of continued local exchange dominance and total elimination of, line of

17 business restrictions. In every SBC state the BOC has implemented a "scorched earth" strategy,

18 and it has succeeded in frustrating any real competitive entry to date. SBC is one of the most

19 difficult BOCs with whom to try to negotiate terms. They will not compromise, they will not

20 budge from their standard line.

Footnote 332 to this part of the article, drives home the point to SSC:
See Erik R. Olbeter. Competition Partnership, 1. Com., Sept. 11, 1997, at SA (noting that
GTE has tiled court challenges against state arbitration decisions in 23 jurisdictions): Mills.
supra note 273. Similarly, SBC's stated strategy for local competition is "'to make our
welcome mat smaller than anyone else's. til Peter Burrows, Pick of the Litter: Why SSC Is
the Baby Sell To Seat. Bus. \Vk., Mar. 6, 1995, at 70 (quoting 1. David Gallemore, SSC
Vice-President for Marketing). Although SBC should not be condemned for a statement that
would elicit nods in most corporate headquarters, it has also taken steps to put its words into
action. Thus. SSC lobbied hea"ily for the Texas statute that makes it more difficult for some
firms to enter the local marketplace in Texas. See Mike Mills. The Bells' Fastest Operator.
Wash. Post. Jan. 16, 1998, at O~; Edmund L. Andrews, SBC Communications Chief Tests
Deregulation's Limits. Austin Am.-Statesman, Apr. 7, 1996. at 01. Similarly, SSC pushed
for passage of the Arkansas law that limits the ability of the Arkansas Public Service
Commission to adopt access and inlerconnection requirements beyond those prescribed by
the 1996 Act and the Commission's implementing regulations. See Andrew Moreau. Law
Hogties Competition. Phone Firms Say. Ark. Democr.lt-Gazene. Mar. 28. 1997. at IA: see
also suprJ notes 291·9~ and accompanying text.
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5

6

7

SBC management at the highest levels must be made to understand they will not succeed

by applying brute force. SBC must make a genuine commitment to competition that is spread

throughout the enterprise and is implemented with an express mandate from upper management

The change in direction must be irreversible. Giving SBC interLATA authority at this juncture

would only reward them for the BGes misdeeds and complete disregard for the intent and

meaning of FTA96. ACSI respectfully requests and recommends that the PUC advise the FCC

that SBC should not be granted interLATA authority in Texas at this time.
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FURTHER AFFl-\.NT SAYETH NOT.
/ //. /~

,; . ---- .' /_-----

'Charles H.N. Kallenbach

1~
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S\VORN TO AND SUBSCRIBED before me on the 1st day of April, 1998.

.-~

Notary Public In and For the
State of Texas
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Federal Communications Commission

APPENDIX C

CONDmONS

FCC 97-286

As a condition of the grant authorized herein, Bell Atlantic and NYNEX shall comply
with the following conditions:

1. Bell AtlanticJNYNEX shall prepare and provide Perfonnance Monitoring Reports
as follows:

a. Bell AtlanticlNYNEX shall, at a minimum, develop and maintain the data
necessary to complete Performance Monitoring Reports that include the performance me~es
set out in Appendix D.

b. Bell AtlanticlNYNEX shall, at a minimum, provide upon request to each
carrier purchasing interconnection (which for purposes of this letter includes interconnection,
transport and termination, services for resale, and/or access to unbundled network elements
under section 251 of the Communications Act of 1934, as amended) Performance Monitoring
Reports regarding Bell AtlanticlNYNEX's provision of: i) services to Bell AtlanticlNYNEX's
retail customers in the aggregate; ii) services and facilities provided to any Bell Atlanticl
NYNEX local exchange affiliate purchasing interconnection (if Bell AtlanticINYNEX decides
to operate a wholesale carrier); iii) services and facilities provided to carriers purchasing
interconnection in the aggregate; and iv) services and facilities provided to individual carriers
purchasing interconnection. Bell AtlanticINYNEX shall provide the Performance Monitoring
Reports for an individual carrier to that carrier only.

c. Bell AtlanticINYNEX shall ensure that any individually identifiable carrier
information contained in the Performance Monitoring Reports is disclosed only to the
individual carrier. Bell AtlanticINYNEX shall not use any individually identifiable carrier
information for any purpose other than providing and reporting on its provision of services
and unbundled network elements to the individual carrier.

d. Bell AtlanticINYNEX shall provide Performance Monitoring Reports to
carriers purchasing interconnection from Bell AtlanticINYNEX beginning 90 days after
Commission approval of the merger and no less than quarterly thereafter, except that data for
certain measures may not be available by the time of the first report, in which case the
measure shall be included beginning with the second report. Bell AtlanticINYNEX shall
make the Performance Monitoring Reports available to the Commission and to state
commissions, and shall permit carriers receiving such reports to make the reports available to
the Commission and to state commissions, subject to requests for confidential treatment on
behalf of Bell AtlanticINYNEX.

e. Bell AtlanticINYNEX shall maintain in its files each quarterly Performance
Monitoring Report for a period of three years from publication.

20107
-_..._•._-------------------------------------



Federal Communications Commission FCC 97-286

f. As provided in Attachment ~ Bell AtlanticINYNEX shall provide access to
the available data and information necessary for a carrier receiving Performance Monitoring
Reports to verify the accuracy of such reports.

g. To the extent that Bell AtlanticlNYNEX is required by a state commission
to produce performance reports containing information in addition to that set out in
Attachment A, Bell AtlanticlNYNEX also shall provide such reports to the Commission upon
request.

h. Bell AtlanticlNYNEX shall develop a detailed narrative description of the
processes it employs in responding to calls from: i) its retail customers, and/or its local
~xchange affiliate's customers (if Bell AtlanticINYNEX decides to operate a wholesale
carrier); and ii) customers of carriers purchasing interconnection (e.g., what happens if a Bell
AtlanticINYNEX customer calls to report trouble with a line versus what happens if a .
competing carrier's customer calls with the same complaint). These narrative descriptions
shall be made available to carriers purchasing interconnection, the Commission and state
commissions upon request. .

i. The measurements in the Performance Monitoring Reports described herein
will cover no larger an area than a single state.

2. Bell AtlanticlNYNEX shall provide uniform interfaces for use by carriers
purchasing interconnection to obtain access to operations support systems as follows:

a. Bell AtlanticlNYNEX shall undertake all commercially reasonable efforts to
implement each industry adopted standard or guideline established by the Alliance for
Telecommunications Industry Solutions (ATIS) for interfaces used by carriers purchasing
interconnection to obtain access to operations support systems (OSS) as soon as reasonably
possible, and in any event no later than 180 days after final adoption by ATIS. For those
standards or guidelines that have been adopted prior to Commission approval of the merger,
BAlNYNEX shall fully implement such standards or guidelines as soon as reasonably
possible, and in any event no later than 180 days after fmal approval of the standards or
within 150 days from the date of Commission approval of the merger, whichever is later.

b. For those functions for which ATIS has not adopted industry standards, Bell
AtlanticlNYNEX initially shall undertake all commercially reasonable efforts to offer to all
carriers purchasing interconnection uniform interfaces (including both a GUI-based or other
comparable interface and an EDI-based or comparable application to application interface)
within the NYNEX region as soon as reasonably possible and in any event within 120 days
following Commission approval of the merger. Similarly, Bell AtlanticlNYNEX shall initially
offer to all carriers purchasing interconnection uniform interfaces (including offering an EDI
based or comparable application-to-application ordering interface and making available, upon
request, PC-based software comparable to a GUI-type interface) within the Bell Atlantic
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region as soon as reasonably possible and in any event within 120 days following Commission
approval of the merger.

c. Subsequently, Bell AtlanticlNYNEX shall undertake all commercially
reasonable efforts to offer to all carriers purchasing interconnection_throughout the joint Bell
AtlanticlNYNEX region uniform interfaces (including both a GUI-based or other comparable
interface and an EDI-based or comparable application to application interface) as soon as
reasonably possible and in any event no later than 15 months following Commission approval
of the merger.

d. Throughout this period, Bell AtlanticlNYNEX shall continue to make
available to carriers purchasing interconnection any existing interfaces that Bell Atlantic and
NYNEX have agreed to provide in any interconnection agreements previously entered into
with such carriers (unless such carriers agree otherwise).

3. Bell AtlanticlNYNEX shall conduct operational testing of the interfaces used by
carriers purchasing interconnection to obtain access to operations support systems as follows:

a. Bell AtlanticINYNEX shall conduct carrier-to-carrier testing of its interfaces
. for obtaining access to operations support systems with carriers that request to engage in such
testing. Bell AtlanticlNYNEX shall agree to conduct such carrier-ta-carrier testing prior to
entering into an interconnection agreement with a requesting carrier, and shall be ready to
begin such testing as soon as reasonably possible after receiving a request and in any event
upon no more than 45 days after a request for such testing has been received. This carrier-to
carrier testing shall be conducted using noncommercial orders to ensure compatibility between
the two carriers' systems. The two carriers shall determine the appropriate time period for the
duration of such a test. Bell AtlanticINYNEX shall not limit the opportunity for carrier-to
carrier testing to any individual carrier.

b. Bell AtlanticlNYNEX shall provide evidence to the Commission, by no
later than 6 months following Commission approval of the merger, to demonstrate that its
interfaces for obtaining access to operations support systems are capable of handling the
reasonably expected demands for pre-ordering, ordering, provisioning, billing, repair and
maintenance with respect to resold services, unbundled network elements, and combinations of
unbundled elements. This evidence shall include, among other things, the operation of such
interfaces at actual commercial volumes, the results of testing conducted in conjunction with
independent third parties, the results of carrier-to-carrier testing, and the results of internal
testing.

4. Bell AtlanticlNYNEX shall propose in interconnection negotiations and arbitrations,
and shall propose to state regulatory commissions within 90 days following Commission
approval of the merger, the following options to carriers purchasing interconnection and that
otherwise would incur one-time, non-recurring charges. These options shall be proposed in
addition to the option of paying one-time, non-recurring charges.
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a. With respect to non-recurring charges for resold services and for Wlbundled
network elements, Bell AtlanticlNYNEX shall propose an option to permit carriers purchasing
interconnection that otherwise would incur one-time, non-recurring charges to pay instead
recurring charges for those services that are set at levels to recover the non-recurring amounts.
Bell AtlanticlNYNEX shall charge an amount for this recurring charge option that reflects the
cost of money, anticipated bad debts, chum rates and costs of administration of the option.
The price charged for the recurring charge option shall be designed to be revenue neutral to
Bell AtlanticlNYNEX compared to the payment of a one-time charge, and shall be subject to
periodic prospective adjustments to reflect actual bad debt experience and chum rates. Such
adjustments shall occur, at a minimum, one year after any such option takes effect, and
periodically thereafter as warranted. The offer shall apply to non-recurring charges incurred
for resold services and for unbundled network elements purchased by telecommunications
carriers for the provision of basic residence and business dial tone line exchange or exchange
access services (including vertical features) to .retail customers.

b. With respect to non-recurring charges for collocation and for the
establishment of office dialing plans, Bell AtlanticlNYNEX shall propose an option to pennit
carriers purchasing interconnection that otherwise would incur one-time, non-recurring charges
to pay instead such charges on an installment basis over a period of up to 18 months. A
carrier shall be eligible for this installment option only if it and its affiliates (as affiliates are
defined in the Communications Act of 1934, as amended), if any, have gross revenue of less
than $2 billion per year arising from the provision of telecommunications services or facilities.
Bell AtlanticlNYNEX shall charge an amount for this installment option that reflects the cost
of money, anticipated bad debts, and costs of administering the option. The price charged for
the installment option shall be designed to be revenue neutral to Bell AtlanticINYNEX
compared to the payment of a one-time charge, and shall be subject to periodic prospective
adjustments to reflect actual bad debt experience. Such adjustments shall occur, at a
minimum, one year after any such option takes effect, and periodically thereafter as
warranted.

c. Bell AtlanticlNYNEX shall propose, in interconnection negotiations and
arbitrations, mechanisms for the payment of non-recurring charges for collocation that are
consistent with the Commission standards established in Local Exchange Carriers I Rates,
Terms, and Conditions for Expanded Interconnection Through Physical Collocation for
Special Access and Switched Transport, CC Dkt 93-162, Second Report and Order,
FCC 97-208 ~~ 32-33, 45-51, 54-56 (June 13, 1997).

5. Bell AtlanticlNYNEX shall provide, to carriers purchasing interconnection, shared
transport as an unbundled network element at usage sensitive (minutes of use) rates that are
based upon forward-looking, economic costs for use in providing telephone exchange and
exchange access service. Bell AtlanticlNYNEX shall provide such shared transport in
conjunction with unbundled local switching, for traffic that is originated by and terminated to
a purchasing carrier's end user subscriber to be routed in the same manner as Bell
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AtlanticlNYNEX's own traffic without the payment of interstate interexchange access charges.

6. To the extent Bell AtlanticlNYNEX proposes rates, including in interconnection
negotiations and arbitrations, for interconnection, transport and termination, or unbundled
network elements, including both recurring and non-recurring charges, any such proposal shall
be based upon the forward-looking, economic cost to provide those items.

7. Bell AtlanticlNYNEX shall engage in good faith negotiations with carriers
purchasing interconnection in response to reasonable requests to establish performance
standards subject to reasonable requirements governing mutuality of perfonnance in the
following areas:

a) Pre-ordering, including the response time of the pre-ordering interface and the
availability of the pre-ordering interface;

b) Ordering, including the timeliness of order confmnation and order rejection
notifications;

c) Provisioning, including the average provisioning interval offere~ the average
interval in which provisioning is completed, missed installation appointments, and installation
trouble reports received within 30 days;

d) Billing, including the timeliness of the wholesale bill and the timeliness of the daily
usage feed;

e) Maintenance and repair functions, including the mean time to repair, missed repair
appointments, and the percentage of repeat trouble reports;. and

f) Network performance, including network blockage.

In addition, Bell AtlanticINYNEX shall engage, upon reasonable request, in good
faith negotiations to establish appropriate enforcement mechanisms to ensme compliance with
each standard, including good faith negotiations upon reasonable request for private or self
executing remedies.

8. These commitments shall sunset 48 months after Commission approval of the
merger.

9. Bell AtlanticINYNEX shall negotiate supplements or amendments to existing
interconnection agreements where necessary in response to a request that is covered by the
conditions contained herein from a carrier purchasing interconnection. This condition shall
apply regardless of whether such existing agreements expressly provide for amendmentor
modification. Bell AtlanticINYNEX shall treat the commitments as amendments to
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Cominission rules in interpreting any clauses that permit amendments to interconnection
agreements to take into account changes in Commission rules.
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